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RECENT DECISIONS. 

Admiralty Courts — Effect of State Decisions — Liability of Municipal 
Corporations for the Negligence of their Fire-tugs. Held, that in ad- 
miralty municipal corporations are liable in suits in personam for the 
negligence of their fire- tugs whether liable in the State courts or not. 
Workman v. The Mayor, etc., of New York, 21 Supreme Court Re- 
porter 212 (December 24, 1900). See Notes. 

Bankruptcy — Life Policy — " Settlement." By post-nuptial settlement 
in 1877 the assured assigned policies to trustees for his wife and chil- 
dren, and continued to pay premiums on them, though from 1889 to 1899 
he was insolvent. Just after a receiving order in bankruptcy he died; 
and the trustee in bankruptcy seeks to recover out of the insurance money 
in the hands of the trustees for the wife the premiums paid during the 
ten years of insolvency. Held, these premiums are not a " settle- 
ment " under Section 47, Act 1883, since no proportionate part of the in- 
surance money is represented by the payment of the particular premiums. 
In re Harrison, II Q. B. 710 (1900). See Notes. 

Bankruptcy— Jurisdiction — Recovery of Bankrupt's Property. The 
bankrupt, just prior to filing his petition, paid over to his wife money and 
property, the receipt of which she admits, but which she refuses to return 
to the trustee. Held, the District Court has power summarily to compel 
her to turn over the money and property to the trustee. In re Moore, 
5 Am. B. R. 151 (D. C. Va., 1900). See Notes. 

Bankruptcy — Jurisdiction — Adverse Claimant. A bankrupt father 
paid to his son money which should have gone to his estate, but the re- 
ceipt of which the son denied, although the payment was established. 
Held, since the bankrupt could not have recovered the money except by 
a suit at law, the District Court had no jurisdiction to compel its repay- 
ment by contempt proceedings, for the son is to be considered an adverse 
claimant under Section 23. In re Nugent, 5 Am. B. R. 176 (C. C, 6th 
Circuit, Ky., 1901). See Notes. 

Bankruptcy— Provable Debt — Stay of Suit on Unliquidated Claim. 
Held, an unliquidated claim for breach of contract that might have 
been liquidated and proved under Bankr. Act 1898, § 63 b, but which 
was voluntarily withheld till expiration of time for proving claims, is a 
provable debt from which bankrupt will be discharged under Sect. 17, 
and he is entitled to an order staying suit in State court as provided in 
Sect. 11. In re Hilton, 104 Fed. 981 (D. Ct,. S. D. of N. Y., Nov., 1900). 
To allow a creditor voluntarily to withhold and thereby preserve such 
a claim, as against subsequently acquired property, would be to defeat 
the object of the act. 

Bankruptcy — Valuable Policy Without Surrender Value. The life 
policy of a bankrupt, by which $7,000 at the end of two years more is 
payable to himself if he lives, to his wife if he dies meantime, but having 
no cash surrender value, is held to pass to the trustee as property of the 
bankrupt, since Section 70 is not limited to policies having a cash surren- 
der value, but applies to all the bankrupt's property. In re Slingduff, 5 
Am. B. R. 76 (Md., 1900). 

This policy represents an interest, though contingent, of the bankrupt, 
valuable because almost matured. Hence a trustee may keep it alive if 
he deems it valuable to the estate. The bankrupt could have assigned 
his interest; therefore it is property, and as such passes to the trustee. 
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Sect. 70 (5). In re William Diack, 3 Am. B. R. 723 (S. D. C. N. Y., 
1900). In re Boardman, 4 Am. B. R. 620 (D. C. Mass., 1900). The pro- 
viso in Sect. 70 (5) is merely a privilege given to the bankrupt to redeem 
from the trustee such policies as have a surrender value payable to the 
insured. The intimation by the Court, however, that if the trustee col- 
lects the insurance money he may keep only the amount which the policy 
■was worth at the date of adjudication plus the premiums paid by him 
during the remaining two years, seems unfounded. Had the bankrupt 
assigned it to a third party, the latter would, at the end of the term, hold 
for himself all the insurance money. Whatever property the bankrupt 
had would have passed by the assignment. If it is only because of this 
property that the trustee takes, why does he not take this whole property, 
just as an assignee of the policy would? So long as the debts are un- 
paid the creditors have an insurable interest in the life of a bankrupt; 
after the bankrupt law has discharged him from personal liability this 
interest is not lost. Conn. Mut. Life Ins. Co. v. Schaeffer, 94 U. S. 457 
(1876). That interest is the amount of the debt plus the cost of maintain- 
ing the policy. Thus, if the debts are more than the amount of the policy, 
the creditor's interest covers the whole insurance money. 

Bills and Notes — Ambiguity — Parol Proof. The note read, "we prom- 
ise to pay," above it was printed the name of a corporation, and it was 
signed " R. J. B., President." Held, parol evidence admissible to show 
that it was the note of the corporation. Second National Bank of Akron 
v. Midland Steel Co., 58 N. E. 833 (Ind., Dec. 13, 1900). 

The rule that the Court must determine from the face of the instru- 
ment alone who is liable has led to much confusion. In Massachusetts, 
in cases where a corporation name appeared on the margin of the instru- 
ment, the Courts have held the corporation liable. Fuller v. Hooker, 
3 Gray 334 (1855); Carpenter v. Farnswortk, 106 Mass. 561 (1871). In 
New York, upon similar facts, the opposite result has been reached. 
Casco National Bank v. Clark, 139 N. Y. 307 (1893); First National 
Bank v. Wallis, 150 N. Y. 455 (1896). The principal case represents the 
better doctrine, that where there is an ambiguity on the face of the 
instrument parol evidence should be admitted, not to contradict, but to 
explain the real meaning thereof. Reeve v. First National Bank, 54 
N. J. L. 208 (1891); Bean v. Pioneer Mining Co., 66 Cal. 451 (1885). 

Bills and Notes — Liquidated Damages. Upon a note made in Colorado, 
payable five years from date in New Hampshire, with 6 per cent, inter- 
est, or 12 per cent, upon default of principal or interest, the fifth year's 
interest was not paid. Held, this was a valid contract for liquidated 
damages. Eccles v. Herrick et al., bi Pac. 1040 (Colo., Dec, 1900). 

Whether a stipulated sum can be recovered as liquidated damages or 
the stipulation is void as a penalty is not determined by the bare words 
of the argument. Kemblev. Farren, 6 Bing. 141 (1829); Lampmanv. 
Cochran, 16 N. Y. 275 (1875); but in the light of the intention of the par- 
ties and the surrounding circumstances, Sainter v. Ferguson, 7. C. B. 
716, 728 (1849). The intention to fix a penalty is inferable in law when 
the contingencies vary greatly in importance ; Bignall v. Gould, 119 U. 
S. 495 (1886); but see Wallis v. Smith, 21 Ch. D. 243, 264 (1882); and 
generally, unless the thing contracted for is of such a nature that it would 
have been impossible to determine beforehand with reasonable accuracy 
what damage would result from a breach. Lynde v. Thompson, 2 Allen, 
456 (Mass., 1861); Little v. Banks, 85 N. Y. 258, 266 (1881). When the 
payment of a smaller sum is secured by a larger, the stipulation is for a 
penalty. Mayne, Damages, 148 (1894), and authorities cited. The 
present case is within the authority of McKay's Estate v. Bank, 59 
Pac. 745 (Colo., 1899), and finds support in Wilkerson Daniels, 1 
Greene, 179, 188 (Iowa, 1848), and Finger v. McCaughey, 114 Cal. 64 
(i8g'6), but it seems wholly inconsistent with any effective recognition of 
the principle, which has never been doubted (see all cases supra), that, 
upon suit for a stipulated penalty, recovery can be had only for the 
amount of actual damage. Betts v. Burch, 4 H. & N. 506, 510 (.859). 
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Carriers — Round Trip Ticket. The plaintiff received from her brother 
a ticket, with the contract printed on its face, limiting the time, and had 
no information as to the contract other than what appeared on the ticket. 
Held, the contract on the ticket was binding, and parol evidence of the 
brother as to what occurred at the time of buying the ticket was not ad- 
missible. Walker v. Price, 62 Pac. 1001 (Kansas, Dec, 1900). 

This evidence was promptly refused as contradicting the written con- 
tract. Rogers v. Perrault, 41 Kan. 385 (1889) ; Wit lard v. Ostrander, 
46 Kan. 591 (1891). There is authority for the doctrine that one who 
avails himself of such a contract is bound by stipulations expressed in it, 
whether read or not. Fonseca v. Steamship Co., 153 Mass. 553(1891). 
The right to be carried under the contract is limited to the time speci- 
fied. Hutchinson on Carriers and cases there cited. It might well have 
been held in the principal case that the plaintiff's brother in purchasing 
the ticket acted as agent for the plaintiff, and that the plaintiff was en- 
titled to rely on the representations of the defendant's ticket agent, so 
that the stipulations limiting the time did not constitute the contract of 
carriage. 

Chattel Mortgage— Existing Goods— Potential Existence. Lessees 
of a brickyard and clay pit gave a mortgage on the bricks then in the 
yard and on those to be manufactured from the clay. Held, this was a 
good mortgage as to the bricks then made, but not as to those made after- 
ward. Townsend Brick and Contracting Co. v. Allen, 62 Pac. Rep. 
1008 (Kan., Dec, 1900). 

The case is correct. There can be no present sale of .goods to be 
manufactured thereafter. Langton v. Higgins, 4 H. & N. 402. The 
case is put on the ground that the bricks had no potential existence, the 
Court citing Long v. Hine, 16 Pac. Rep. 339 (Kan., 1888), and Cole v. 
Ketv, 26 N. W. 598 (Neb., 1886). These two cases hold that crops not 
planted have no potential existence. On this point the cases differ. 
Watkins v. Wyatt, 9 Baxter 50 (Tenn., 1877); Minn. Linseed Oil Co. 
v. Maginnis, 20 N. W. (Minn., 1884); Argues v. Arson, 51 Cal. 600 
(1887), are contrary. Cressy v. Sabre, 17 Hun, 120 (N. Y., 1879) ; Cud- 
worth v. Scott, 41 N. H. 456 (i860) ; Giddings v. Nelson, 86 111. 591 
(1877 ); Rochester 0. Co. v. Rassey, 142 N. Y. 570 (1894) ; Merch. Bank v. 
Lovejoy, 84 Wis. 6or (1893), are in accord. Grantham v. Hawley, Hobart 
132 (1603), the earlv English case on the point, suggests no such limita- 
tion. 

Constitutional Law— Interstate Commerce— Original Package Rule. 
A law of Tennessee (acts of 1897, Chap. 30) made it a misdemeanor to sell 
cigarettes in the State. Plaintiff in error imported cigarettes in packages 
of ten. He sold a package and was convicted under the statute. Held, 
the conviction was valid, since a package of ten cigarettes was not an 
"original package." Austin v. Tennessee, 21 Sup. Ct., Rep, 132 (Nov. 
19, 1900). See Notes. 

Constitutional Law— Taxation— Tax on Gross Receipts— State as 
Trustee of Congressional Land Grants. The Minnesota constitution 
contained a clause prohibiting exemptions from taxation. Contracts 
were made by which certain railroad corporations were to be forever free 
from general taxes, in return for a percentage of their annual receipts. 
Held, these contracts were constitutional and unalterable; (a) because 
made in regard to trust lands granted by Congress to the State to en- 
courage railroad building, which lands never became part of the general 
taxable domain of the State covered by the clause prohibiting exemp- 
tions; (b) owing to the validation of said contracts by the constitutional 
amendment of 1871. See Notes. 

Constitutional Law— Equal Protection of the Laws. A negro con- 
victed by a jury of white men appeals on constitutional grounds, show- 
ing that the commissioners had crossed the names of all negroes from 
the jury lists. Held, that the appellant had been denied the equal pro- 
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tection of the law and that the trial court was in error in refusing to 
quash the indictment. Whitney v. State, 59 S. W. 895 (Texas, 1900). 

This decision is distinctly in accord with the dicta of the court in 
The Slaughter House Cases, 16 Wall. 36, 81 (1872), and with the de- 
cisions of the Supreme Court since that time. The right guaranteed the 
accused in regard to the selection of jurors may be characterized as fol- 
lows : It is not necessary that some of the jurors be negroes nor that they 
be selected from a list containing the names of negroes, but if because 
of their race negroes are excluded from either the jury or the lists by the 
legislature, or by judicial or executive officers, the rights of an accused 
negro have been infringed. Virginia v. Rives, 100 U. S. 313, 322 (1879) ; 
Meal v. Delaware, 103 U. S. 370 (1880) ; Gibson v. Miss., 162 U. S. 565 
(1895) ; Smith v. Miss., 162 U. S. 592 (1895). In these cases the interpreta- 
tion of a federal statute was primarily involved, but the dicta were fol- 
lowed in the recent case, Carter v. Texas, 177 U. S. 442, 447 (1899), 
where the point at issue was the same as in the principal case. 

Criminal Law — Former Jeopardy — Discharge of Jury. — After a crim- 
inal prosecution had begun, the Court dismissed a juror, who said he was 
ill. and proposed to defendant that another be selected and testimony be 
begun anew. Defendant gave no answer, whereupon the Court dis- 
charged the jury, and subsequently empaneled a new one. A plea of 
former jeopardy being entered, the Court refused to hear evidence as to 
whether the discharge of the jury was proper. Held, erroneous. Bland 
v. State, 59 S. W. 1119 (Texas, 1900). 

The case is in harmony with the leading decisions. Jeopardy begins 
with the swearing of the jurors, and procedure upon a valid indictment. 
"After jeopardy has once so attached, if, without lawful authority, 
the trial Court discharges the jury without the defendant's consent, and 
before verdict, defendant cannot legally be tried again for the same 
offense." Powell v. State, 17 Tex. Cr. App. 345 (1884); Pizano v. 
State, 20 Tex. Cr. App. 139 (1886). When a juror becomes too ill to 
proceed, the Court may select another, or an entirely new jury may be 
selected. The People v. Stewart, 64 Cal. 60 (1883); Ellison v. State, 12 
Tex. App. 557 (1882). This does not of itself support a plea of former 
jeopardy, but the action of the Court is always open to review, so that 
evidence that the Court has abused its discretion is admissible under a 
plea of former jeopardy. Bishop's New Crim. Procedure, Vol. I, § 948. 

Domestic Relations — Alimony — Foreign Judgment. — A decree of 
divorce rendered in another State granted alimony at a fixed rate per 
year until further order of the Court. Plaintiff seeks to recover instal- 
ments overdue. Held, that defendant cannot plead to the merits of the 
original action, the judgment being res adjudicata under the Federal 
Constitution (Art. 4, § 1), declaring that full force and credit shall be 
given in each State to the judicial proceedings of other States. Arring- 
ton v. Arrington, 37 S. E. 212 (N. C, Nov., 1900). 

There is no question as to the extra-territorial force of a judgment de- 
claring a defendant to be indebted in a fixed sum at the date of its entry. 
Wharton, Confl. Laws, § 805. When, as in the principal case, a pro- 
vision for alimony is subject to the future discretion of the Court, the 
judgment would seem to lack the conclusiveness necessary to bring it 
within the protection of the Constitution. Lynde v. Lynde, 162 N. Y. 
495 (1900). There is a dictum contra in Barber v. Barber, 21 How. 582 
(U. S. Sup. Ct., 1858). 

Domestic Relations — Conflict of Laws — Validity of Marriage. — 
The Tennessee Code provides that the guilty party divorced for adultery 
shall not marry the co-respondent during the lifetime of the other party. 
After an absolute divorce in that State the guilty husband and his para- 
mour took up their residence in Texas and there intermarried. Held, 
that the marriage, though good in Texas, is void in Tennessee, on the 
ground of public policy. Newman v. Kimbrough, 59 S. W. 1061 (Tenn. , 
1900). 
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This decision is opposed to the great weight of authority. By private 
international law a marriage valid where contracted is valid everywhere, 
unless the union be opposed to natural law, and hence regarded as 
vicious by the common consent of nations. That the marriage is con- 
trary to the laws or public policy of the jurisdiction in which the question 
arises is not sufficient. Sutto'nv. Warren, 10 Met. 451 (Mass., 1845). 
And a State cannot question the validity of a marriage contracted by its 
citizens in another State on the ground that it was entered into with a 
purpose to evade a prohibitive statute. Mediuay v. Needham, 16 Mass. 
157 (1819) ; Van Voorhis v. Brintnall, 86 N. Y. 18 (1881), unless provi- 
sion is made for the extension of the marriage laws over citizens abroad. 

Equity — Injunction — Restraining Publication of a Libel. — The de- 
fendant threatened to continue the publication of libelous articles in his 
newspaper. Injunction refused. Balliet v. Cassidy, 104 Fed. 704 
(November, 1900). 

It is clearly recognized that equity has no jurisdiction to restrain the 
publication, in general, of libelous articles. Boston Diatite Co. v. 
Florence Mfg. Co., 114 Mass. 69 (1873); Kid v. Horry, 28 Fed. 773 
(1886) ; Car Wheel Co. v. Bemis, 29 Fed. 95 (1886). Some Courts have 
taken the stand that the exercise of such jurisdiction would be an in- 
fringement upon the liberty of the press. Brandeth v. Lance, 8 Paige 
24 (N. Y., 1839). Publication has been restrained only to protect a right 
of property, as in Gee v. Pritchard, 2 Swanston 402 (1818), though 
it is probable that courts of equity are coming to recognize a distinct 
right of privacy. Schuyler v. Curtis, 64 Hun. 594 (N. Y., 1892) ; reversed 
on other grounds in 147 N. Y. 434 (1895). 

Evidence — Res Gestae Rule. — Action to restrain nuisance. Held, testi- 
mony by plaintiff's janitor that tenants when they left stated to him 
they did so on account of smell from defendant's cheeses was not admis- 
sible. Hatch and Ingraham, JJ., dissenting. Smith v. Crawford, 
67 N. Y. Supp. 541 (App. Div., 1st Dept. , Dec, 1900). 

Gresham Hotel Co. v. Manning, Irish Rep., 1 C. L. 125 (1867), accords. 
Held, act without declaration no evidence of fact in controversy, hence 
union of two cannot render them legal evidence. But in Hine v. Rail- 
road Co., 149 N. Y. 154 (1896), on all fours with case at bar, held, contra; 
competent to show that tenant refused to remain unless rent were reduced, 
and his statement at the time of his reason for leaving was admitted as 
part of the res gestce. Rejected testimony would seem admissible within 
rule of Waldele v. Railroad Co., 95 N. Y. 274 (1884). If tenants left, 
the fact could be testified to by any one with knowledge of it as tending 
to prove existence of actionable nuisance and amount of damage. 
Hence, the act was in itself logical and competent evidence, the state- 
ment one made at the time, calculated to explain its character, and so 
connected with it as to form one transaction and to derive credit from 
the act itself. (See also Greenleaf on Evidence, 16th Ed., § 108.) 

Federal Courts — Release— Impeachment. — Rev. Stat., § 914. A written 
release executed by the plaintiff with all formality required by the law of 
the State, cannot be impeached in an action at law in a Federal court on 
the ground that the plaintiff was induced to accept the terms of settle- 
ment and to execute the release by false and fraudulent representations. 
Rev. Stat., § 914, requiring the practice in the Federal courts in actions 
at law to conform as nearly as may be to the State practice, does not 
render a State statute permitting equitable issues to be litigated in an 
action at law applicable to the Federal courts in that State. Hill -v. 
Northern Pac. Ry. Co., 104 F. R. 754 (Nov. 5, 1900). 

Where the assent of party executing the release is given intentionally 
to this instrument, the inducing fraud and misrepresentations can only 
be proven in a suit in equity to set aside the release. Hartshorn v. Day, 
19 How. 211 (1876); George v. Tate, 102 U. S. 564(1880). But where 
assent of party executing is not given intentionally to the instrument 
because of fraud as to its nature, fraud may be proven in an action at 
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law, for no contract was ever created. Railway Co. v. Harris 158 U. 
S. 326 (1894). These cases seem to represent the law in the Federal courts, 
although the Circuit Court of Appeals, in an elaborate opinion in Wagner 
v. National Life Ins. Co., 90 F. R. 395 (1898), allows an unsealed release 
to be impeached in an action at law. Thus the remedy in the Federal 
courts to impeach the release in the case at bar was, by a suit in equity, 
to set it aside. As equitable defenses are not allowed in actions at law 
in Federal courts, even under § 914, it was properly held that the release 
could not be impeached. Montijo v. Owen, 14 Blatch. 324 (S. D. N. Y. 
1877) ; Northern Pac. Ry. v. Paine, 119 U. S. 561 (1887). 

Insurance — Construction of Forfeiture Clause. — By the terms of the 
policy on a church, it was forfeited if the building were unoccupied for 
ten days. No services were held in the building from April 1st to 
June 1st, when fire destroyed it. The congregation had gathered on 
May 16th. The sexton entered continually and cared for it. Held, the 
building was not unoccupied within the meaning of the clause. Hampton 
v. Hartford Ins. Co.. 47 At. 433 (N. J., Nov., 1900). 

The Court says that "the word 'unoccupied' is .... to be 
construed with reference to the nature and character of the building, 
the purpose for which it was designed, and the use contemplated by the 
parties, as expressed in the contract. Whether the buildingbe unoccupied 
or no under the evidence is a question for the jury." This is in line 
with the decisions upon the point. Williams v. North Ger. Ins. Co., 24 
Fed. Rep. 625 (Iowa, 1885); Halpin v. Phenix Ins. Co., 118 N. Y. 166 
(1890); Gamwell v. Merchants' Ins. Co., 12 Cush. 167 (Mass., 1853); 
Cummins v. Agricultural Ins. Co. , 57 N. Y. , 274 ; Moore v. Phenix Co. , 
14 At. 27 (N. H. 1830). 

Master and Servant — When the Relation Exists. — Defendants let to 
the city for hire a steam roller, run by an engineer chosen by defendants, 
and paid by them, the city's agent only directing where it should be 
used. Held, defendants and not the city were liable for injuries caused 
by the negligence of the engineer in the management of the engine. 
Stewart v. Cal. Improvement Co., 63 Pac. Rep. 177 (Cal., Dec, 1900). 

This case represents the settled law upon this point. To constitute 
the relation of master and servant, there must be a right of selection and 
of control in the person sought to be charged, and it is not sufficient that 
he has the right to say what shall be done, he must be able to direct how 
and in what manner it shall be done. Eaton v. The En. &■* N. Am. Ry. 
Co., 51 Me. 520 (1871); Allen v. Willard, 57 Pa. St. 374 (1868); Seitse v. 
S. Paul, 3 Minn. 297 (1859); Cooley on Torts, Chicago (1888), p. 532. 

Mechanics' Lien — Interpretation of Statute —Effect of Forfeiture 
of Contract to Sell.— A third party contracted for the purchase of a 
piece of property from the defendant. Plaintiff, before the execution of 
the sale, put up a building under contract with the third party, though 
with defendant's consent. Sale contract was avoided, and plaintiff 
seeks to set up a mechanic's lien against the defendant, the vendor. Lien 
allowed. Beck v. Catholic University, 67 N. Y. Sup. 305 (Oct., 1900). 
The building was erected with the owner's consent. He is manifestly 
benefited, and should be liable. This interpretation was put upon Chap. 
342 of Laws of 1885 in Schmalz v. Mead, 125 N. Y. 188 (1891), and has 
been followed and recently reaffirmed under the same statute, as 
amended by Laws of 1895, Chap. 673. National Wall-Paper Co. v. 
Sire, 163 N. Y. 130 (May, 1900). 

Nuisance — Injunction — Authority Conferred by Statute. — Held, that 
a statute authorizing a railroad to build its line close to a stream gives it 
no power to obstruct the channel of the stream by clay slipping naturally 
from its embankment. Northern Pac. Ry. Co. v. U. S. 104 Fed. Rep. 
691 (October, 1900). 

In interpreting similar statutes, it has been consistently held that no 
authority is conferred to create such a nuisance as amounts to the taking 



200 COLUMBIA LAW REVIEW. 

of property, without just compensation. Costigan v. Ry. Co., 23 Atl. 810 
(N. J. 1892); Chicago &* G. W. v. 1st Methodist Church, 102 Fed. 85 
(May, 1900). This class of cases is to be distinguished from those repre- 
sented by Beseman v. Ry. Co., 13 Atl. 164 (N. J., 1888), where the 
injuries were unavoidable and incidental to the operation of the railroad — 
smoke, noise, and the like. 

Quasi Contracts. — Recovery of Money Paid Under Mistake of 
Fact. — A was depositor in defendant bank, B in plaintiff bank. A's 
servant forged B's signature to check on plaintiff, drawn to " cash," and 
deposited same to A's account, receiving part payment in money. Plain- 
tiff honored unindorsed check through Clearing House, its clerk, by 
negligence, failing to detect forgery. A has large balance to his credit 
with defendant. Held, plaintiff cannot recover. Dedham Bank v. 
Everett Bank, 59 N. E. 62 (Mass., Jan. 4, 1901). 

As a general rule, money paid under mistake of fact may be recov- 
ered. Price v. Neal, 3 Burrows, 1354(1762), lays down a well-recog- 
nized exception in the case of a drawee paying a forged check to a 
bona fide purchaser, on ground that drawee is bound to know the signa- 
ture of his customer. Nat. Bank v. Bangs, 106 Mass. 441 (1871J, 
holds the reason for Price v. Neal does not apply where the payment is 
made to payee, who may be presumed equally acquainted with signature 
of drawer, and impliedly to warrant genuineness of instrument. In 
such case drawee may recover. Substituting the name of a payee for 
" cash," Nat. Bank v. Bangs is the case at bar. But as owing to this 
one change plaintiff had no reason to suppose check had been in fact 
cashed for man who appeared to be the drawer, it seems sound to hold 
there was no sufficient representation by defendant to allow plaintiff to 
recover, cf. Carpenter v. Nat. Bank, 123 Mass. 66 (1877) -promissory 
note. For authorities, see Keener, Quasi Contracts, pp. 154 n— 158, dis- 
approving Price v. Neal; contra, 4 Harv. Law Rev. 297. 

Real Property — Estate by Entirety — Mortgage.— Suit is brought 
against a widow to foreclose a mortgage given by her during her hus- 
band's lifetime on property held by them as tenants by the entirety. By 
statute a married woman has power to dispose of her own property. 
Held, that the mortgage is a valid lien. Howell v. Folsom, 63 Pac. 116 
(Ore., Dec. 1900). 

It is sometimes said that when husband and wife are seized of 
property by the entirety neither can dispose of any part of the land 
without the consent of the other. A more correct statement would be: 
" One cannot sever the interest or make any disposition of the estate so 
as to affect the right of survivorship." Enyeart v. Kepler, 118 Ind. 34 
(1888.) At common law a conveyance of the estate by the husband is 
valid as against him and becomes absolute if he survives his wife. The 
wife's inability to convey without her husband's joining in the deed being 
an incident, not of the estate, but of the marital relation, under modern 
statutes she is entitled to dispose of her interest to the same extent that 
her husband can alienate his. Hiles v. Fisher, 144 N. Y. 306 (1895). 

Suretyship — Administrator's Bond. — The surety of an administrator 
held not liable on his bond when administrator has not paid the estate a 
debt contracted with intestate, unless it is proved by plaintiff that 
administrator was able to pay the debt, or that by the exercise of due 
diligence he could have collected the same. Keegan v. Smith, 67 N. Y. 
Sup. 281 (Nov. 21, 1900). 

A surety guarantees the obedience of the administrator to the Surro- 
gate's decrees or orders, respecting the administration of the estate; he 
becomes liable for administrator's defaults. If the administrator cannot 
pay his debt because of continued insolvency, he has not defaulted. An 
adjudication by the Surrogate merely establishes that the debt is due the 
estate. Baucus v. Barr, 45 Hun 582 (1887). An administrator's sure- 
ties are liable for default in his debts to the estate on the same principle 
and to the same extent as for default in collecting other debts due the 
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estate. If administrator is insolvent, surety is not liable. Spur lock v. 
Earles, 8 Baxt. 437(Tenn., 1874). If he is solvent and does not pay, 
surety is liable just as if through negligence he had lost a debt due from 
some other. Lyons v. Osgood, 58 Vt. 707 (1886). Surety is liable for 
such amount as might have been collected by a reasonably diligent man 
from administrator. Roder v. Yeargan, 85 Tenn. 486 (1887). The case 
at bar differs from State v. Gregory, 119 Ind. 503 (1889) in putting the 
burden of proving administrator's ability to pay on the plaintiff rather 
than making the surety prove administrator's insolvency. This is an 
improvement, for the plaintiff's case is not made out until he proves a 
default, and a default is not made out until he proves that the adminis- 
trator might have paid and did not. 

Tax Sale — Purchase by Tenant — Ejectment. —Defendant, plaintiff's 
former tenant, under no obligation to pay the taxes, bought the lease- 
hold premises at a tax sale, and set up his title adverse to that of plain- 
tiff. Plaintiff brought ejectment, admitting that his title to the land had 
been by bare possession, and that he had lost this. Held, he could not 
recover. Smith v. Newman, 62 Pac. 1008 (Kan. Dec. 1900). 

The case is sound. One who attacks a tax deed must show title to the 
land in himself. Ordway v. Cowles, 25 Pac. 862 (Kan. 1891). A tenant 
may not dispute his landlord's title, if it remain as it was at the beginning 
of his tenancy, but he may show that the title under which he entered 
has expired or become extinguished. Shoup v. C. B. U. P. R. R. Co , 24 
Kan. 547 (1880); Simers v. Saltus, 3 Denio. 214 (N. Y., 1846); Elliollv. 
Smith, 23 Pa. St. 131 (1854). 

Torts — Fellow-Servants — Contributary Negligence. — A fireman on 
defendant's engine was killed in a collision, both engineer and train dis- 
patcher having been negligent. Held, the jury might properly find that 
the negligence of the latter was the proximate cause, and then, since he 
was a vice-principal, the plaintiff was entitled to recover, though the 
negligence of a fellow-servant contributed to the injury. Felton v. 
Harbeson, 104 Fed. 737 (Nov. 1900). 

The train dispatcher was not a fellow-servant. Railroad v. Stevens, 
20 Ohio 415 (1851); Railway v. Ross, 112 U. S. 377 (1884); Flike v. Rail- 
road, 53 N. Y. 549 (1873); Ford v. Railroad, no Mass. 240 (1872); but 
see Wilson v. Merry, L. R. 1 H. L. Sc. 326 (1868), and 1 Shearman and 
Redfield, Negligence §§ 227, 230. The engineer was a fellow-servant of 
the fireman. Railroad v. Baugh, 149 U. S. 368 (1892). The question of 
proximate cause was properly left to the jury. Railway v. Kellogg, 94 
U. S. 469, 474 (1876). And certainly if the negligence of the vice-prmcipal 
was the proximate cause, the contributary negligence of a third party 
could be no defense. Railway v. Cummings, 106 U. S. 700 (1882); Pol- 
lock, Torts 392. 

Torts — Nuisance — Liability of Owner of Land. — Plaintiff was injured 
by a nuisance which was maintained by a licensee upon defendant's land 
with defendant's knowledge. Held, defendant liable, although the nui- 
sance had been created prior to his acquisition of the land. Inhabitants 
of Rockport v. Rockport Granite Co., 58 N. E. 1017 (Mass. Jan., 1900)., 
" Persons who by their several acts or omissions maintain a public or 
common nuisance, are jointly and severally liable for such damages as 
are the direct, immediate and probable consequences of it. Simmons v. 
Everson. 124 N. Y. 319 (1891); Timlin v. Standard Oil Co., 126 N. Y. 514 
1891). The theory is that the occupier of land is under the duty of keep- 
ing the premises m proper condition, and for his failure to act, he is 
liable. So if one purchases land with a nuisance upon it, he must upon 
notice abate it ; and if he lets the land with knowledge of an existing 
nuisance, both he and the lessee may be liable for the continuance 
thereof. Swords v. Edgar, 59 N. Y. 28 (1874). [For an elaborate dis- 
cussion of this topic see Ahem v. Steele, 125 N. Y. 203 (1880).] The 
principal case, then, may well rest on the ground of joint maintenance 
of a nuisance. The court, however, bases the defendant's liabilitv on 
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the broad proposition. " That an owner of land is responsible for the way 
his land is managed by persons brought onto it by him." While there is 
little American authority for this principle, is has been enforced in Eng- 
land as to nuisances maintained by a licensee on licensor's land. White 
v. Jameson, L. R. 18 Eq. 303 (1874); Chibnall v. Paul (29 Wkly. Rep. 
536), 3 Ex. 409(1881). 

Torts — Obstruction of Highways — Negligence. — Defendant left a pile 
of railway ties upon a part of the street which was disused and unfit for 
use; the ties fell upon and killed plaintiff's young son. Held, if plaintiff 
knew that children were in the habit of playing on these ties he was 
liable. Kramer v. Southern Ry. Co., 37 S. E'. 468 (N. C. Dec. 1900). 

This was an indictable obstruction of the highway, though it did not 
actually interfere with the public right as at the time generally exercised. 
Turner v. Highway Board, 9 Eq. 418 (1870). And rights on the high- 
way are not lost to one using it for unusual purposes. Davie s v. Mann, 
10 Mees & W. 546 (1842). It would seem that defendant was liable for 
the injuries resulting, whether negligence could be imputed to him, from 
his knowledge that children played there, or not. Tarry v. Ashton, 1 
Q. B. D. 314 (1876). With this proof of negligence added, the defendant 
would have been liable though the ties were on its own property, as the 
dissenting Judge thought the fact to be here. Hayes v. Railroad, 11 1 
U. S. 228 (1884); Railway v. McDonald, 152 U. S. 262 (1893); and, be- 
cause they were immediately adjacent to the highway, at least. Barnes 
v. Ward, 9 C. B. 392 (1850). Such holding would not, perhaps, be incon- 
sistent with the decisions in Daniels v. Ry., 154 Mass. 349 (1891) and 
McAlpin v. Powell, 70 N. Y. 126, 134 (1877), which rejected the doctrine 
of the turntable cases. Railroad v. Stout, 17 Wall. 657 (1873). 

Wills — Condemnation of Estate, revoking Devise. — Where testatrix 
devised specific real estate in fee, and afterwards the land was taken 
under eminent domain proceedings. Held, the devisee was not, on the 
death of testatrix, entitled to the moneys received by the latter as dam- 
ages, since the condemnation revoked the devise. Ametrano v. Downs, 
67 N. Y. Supp. 128 (Sup. Ct., Nov. 1900). 

Where a testator sells real estate a previous devise of same is thereby 
revoked. Jarman on Wills, 6th ed., p. 129; Burnhamv. Comfort, 108 
N. Y. 535 (1888) Plaintiff contended the clause of New York Statute 
(Banks R. S., 9th ed., 1879, §§ 47, 48) applies only to voluntary convey- 
ances. But Borden v. Borden, 2 R. 1. 94 (1851), tax sale, accords with 
main case. Apparently there is no other American authority in point. 
In England the same rule of revocation has been applied in such case as 
in that of a voluntary sale. Cooke v. Dealey, 22 Beav. 196 (1855); cf. 
Jarman, supra, and cases in note. Moreover, in case at bar, testatrix's 
part disposal of damage moneys indicated intent to treat devise as 
revoked. 



